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S-1208.1

SENATE BI LL 5671

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on
By Senators Keiser, Wnsley, Doumt and Kohl-Welles

Read first time 02/05/2003. Referred to Commttee on Financial
Services, Insurance & Housing.

AN ACT Relating to nortgage |ending; anmending RCW 31.04.015 and
31.04.102; and addi ng new sections to chapter 31.04 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 31.04 RCW
to read as foll ows:

The | egislature finds that abusive nortgage | ending has becone an
increasing problemin this state, exacerbating the loss of equity in
homes and causing the nunber of foreclosures to increase in recent
years. Abusive lending has threatened the viability of many
communities and caused decreases in honeownership. VWiile the
mar ket pl ace appears to operate effectively for conventional nortgages,
t oo many honeowners find thensel ves victins of overreaching | enders who
provide loans wth wunnecessarily high costs and terns that are
unnecessary to secure repaynent of the | oan. The legislature finds
that as conpetition and self-regul ati on have not elim nated the abusive
terms from honme-secured |oans, the consuner protection provisions of
this act are necessary to encourage lending at reasonable rates with
reasonabl e terns.
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NEW SECTION. Sec. 2. A new section is added to chapter 31.04 RCW
to read as foll ows:

(1) Alicensee refinancing an existing residential nortgage | oan or
maki ng a | oan secured by a subordinate |ien against real property nust
have reasonabl e grounds for believing that the loan wll provide a net
tangi bl e benefit to the borrower.

(2) Making a residential nortgage |oan that does not provide a net
tangi bl e benefit to the borrower is unconscionable and is a violation
of this act.

Sec. 3. RCW31.04.015 and 2001 ¢ 81 s 1 are each anended to read
as follows:

The definitions set forth in this section apply throughout this
chapter unless the context clearly requires a different neaning.

(1) "Person" includes individuals, partnerships, associations,
limted liability conpanies, limted liability partnerships, trusts,
corporations, and all other legal entities.

(2) "License" neans a single |icense issued under the authority of
this chapter with respect to a single place of business.

(3) "Licensee" neans a person to whom one or nore |licenses have
been i ssued.

(4) "Director" means the director of financial institutions.

(5) "lInsurance" mnmeans |ife insurance, disability insurance,
property insurance, involuntary unenpl oynent insurance, and such ot her
i nsurance as nmay be authorized by the insurance comm ssioner.

(6) "Add-on nethod" neans the nethod of preconputing interest
payable on a |oan whereby the interest to be earned is added to the
princi pal balance and the total plus any charges allowed under this
chapter is stated as the | oan anount, w thout further provision for the
paynment of interest except for failure to pay according to | oan terns.
The director may adopt by rule a nore detailed explanation of the
meani ng and use of this nethod.

(7) "Sinmple interest nmethod" neans the nethod of conputing interest
payable on a loan by applying the annual percentage interest rate or
its periodic equivalent to the unpaid bal ances of the principal of the
| oan outstanding for the tinme outstanding with each paynment applied
first to any unpaid penalties, fees, or charges, then to accunul ated
interest, and the remainder of the paynent applied to the wunpaid
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bal ance of the principal until paid in full. In using such nethod
interest shall not be payable in advance nor conpounded, except that on
a loan secured by real estate, a licensee may collect at the tine of
the loan closing up to but not exceeding forty-five days of prepaid
interest. The director may adopt by rule a nore detailed explanation
of the meani ng and use of this nethod.

(8) "Applicant" nmeans a person applying for a license under this
chapter.

(9) "Borrower" nmeans any person who consults with or retains a
| icensee or person subject to this chapter in an effort to obtain or
seek information about obtaining a |oan, regardless of whether that
person actually obtains such a | oan.

(10) "Loan" neans a sum of noney lent at interest or for a fee or
other charge and includes both open-end and closed-end |oan
transacti ons.

(11) "Loan originator" neans a person enployed, either directly or
indirectly, or retained as an i ndependent contractor by a |icensee, to
make or assist a person in applying to obtain a | oan.

(12) "Making a loan" neans closing a loan in a person's nane, or
advanci ng, offering to advance, or making a conm tnent to advance funds
to a borrower for a |oan.

(13) "Mrtgage broker"” neans the sane as defined in RCW19. 146. 010,
except that for purposes of this chapter, a |licensee or person subject
to this chapter cannot receive conpensation as both a consuner |oan
licensee making the loan and as a nortgage broker in the sane |oan
transacti on.

(14) "Oficer" nmeans an official appointed by the conmpany for the
pur pose of maki ng busi ness deci sions or corporate decisions.

(15) "Principal"™ neans any person who controls, directly or
indirectly through one or nore internediaries, alone or in concert with
others, a ten percent or greater interest in a partnership; conpany;
association or corporation; or a limted liability conpany, and the
owner of a sole proprietorship.

(16) "Senior officer"” neans an officer of a |licensee at the vice-
presi dent | evel or above.

(17) "Third party service provider" nmeans any person other than the
licensee or a nortgage broker who provides goods or services to the
licensee or borrower in connection with the preparation of the
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borrower's |l oan and includes, but is not [imted to, credit reporting
agencies, real estate brokers or salespersons, title insurance
conpani es and agents, appraisers, structural and pest inspectors, or
esCcrow comnpani es.

(18) "Residential nortgage |loan" nmeans a | oan secured by:

(a) A nortgage or deed of trust on real estate in this state upon
which there is located or there is to be located a structure or
structures designed principally for occupancy of from one to four
famlies which is or will be occupied by a borrower as the borrower's
principal dwelling; or

(b) A security interest on a manufactured or nobile hone in this
state which is or will be occupied by a borrower as the borrower's
principal dwelling.

NEW SECTION. Sec. 4. A new section is added to chapter 31.04 RCW
to read as foll ows:

(1) A prepaynent penalty may not be charged by a licensee for a
prepaynent on a residential nortgage |oan made on a date that is nore
than twenty-four nonths fromthe origination date of the |oan

(2) A prepaynent penalty may not be charged by a licensee on a
residential nortgage loan if the existence of the prepaynent penalty
was not fully or tinely disclosed in witing clearly (a) describing the
circunstances in which a prepaynent penalty will be assessed, and (b)
stating the amount of the prepaynent penalty that the borrower woul d be
required to pay if the loan was paid in full at any tinme after the
resci ssion period of the | oan.

(3) The departnment of financial institutions may order a waiver of
a prepaynent penalty if, upon a conplaint from a consuner, it finds
that the licensee charging the prepaynent penalty has violated RCW
31.04. 027.

NEW SECTION. Sec. 5. A new section is added to chapter 31.04 RCW
to read as foll ows:

(1) A borrower refinancing an existing residential nortgage | oan or
receiving a | oan secured by a subordinate |ien against real property is
presuned not to have received a net tangible benefit if:

(a) The loan refinances any unsecured debt and bears an annual
percentage rate higher than that of the unsecured debt; or
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(b) The loan will cause the borrower to |ose one or nore of the
benefits, such as a bel ownmarket interest rate or nonstandard repaynent
terms, of an existing residential nortgage | oan that originated with or
was subsidized or guaranteed by or through a state, local, or triba
government or nonprofit organization.

(2) A borrower refinancing an existing residential nortgage | oan or
receiving a loan secured by a second or subsequent |ien against rea
property is presuned to have received a net tangible benefit if the
| oan neets one or nore of the followng criteria:

(a) The loan is a conventional nortgage |oan as defined in rule by
the director;

(b) The loan retires a residential nortgage |loan or |oans, the
borrower receives a cash disbursenent from the |oan, the paynents on
the new | oan are no higher than the paynents on the old |oan, and the
cash proceeds disbursed to the borrower exceed the total closing costs
of the | oan;

(c)(i) The interest rate on the | oan does not exceed by nore than
six percentage points for first-lien loans, or by nore than eight
percentage points for subordinate-lien loans, the yield on treasury
securities having conparable periods of maturity to the loan maturity
as of the fifteenth day of the nonth i mredi ately preceding the nonth in
which the application for the extension of credit is received by the
i censee;

(1i) The total points and fees payable by the borrower at or before
| oan cl osing does not exceed the greater of six percent of the total
| oan anmount, or five hundred dollars; and

(ti1) The borrower's conbi ned nonthly paynent anount to service al
of the borrower's debt obligations does not exceed fifty percent of the
borrower's verified gross nonthly inconme as reflected in the
application for the |oan; or

(d) The licensee has obtained from the borrower a signed and
notari zed statenent indicating that the | oan provides themwth a net
tangi bl e benefit and identifies that benefit in the statenent.

(3) For the purposes of this section, "total closing costs" neans
all costs paid by the borrower to obtain the |oan, including but not
limted to points, fees, and other costs assessed at closing, whether
financed in the loan or paid directly at closing.
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Sec. 6. RCW31.04.102 and 2002 ¢ 346 s 1 are each anended to read
as follows:

(1) For all loans nmade by a licensee that are not secured by a lien
on real property, the licensee nust nmake di scl osures in conpliance with
the truth in lending act, 15 U S.C. Sec. 1601 and regulation Z, 12
C.F.R Sec. 226, and all other applicable federal |aws and regul ati ons.

(2) For all loans nade by a licensee that are secured by a lien on
real property, the licensee shall provide to each borrower within three
busi ness days followng receipt of a l|loan application a witten
di scl osure containing an item zed estimation and explanation of all
fees and costs that the borrower is required to pay in connection with
obtaining a loan fromthe licensee. A good faith estimate of a fee or
cost shall be provided if the exact anpbunt of the fee or cost is not
avai |l abl e when the disclosure is provided. Disclosure in a form which
conplies with the requirenents of the truth in lending act, 15 U S. C
Sec. 1601 and requlation Z, 12 CF.R Sec. 226, the real estate
settlenment procedures act and regulation X, 24 C.F.R Sec. 3500, and
all other applicable federal |aws and regul ati ons, as now or hereafter
anended, shall be deened to constitute conpliance with this disclosure

requirenent. Each licensee shall conmply with all other applicable
federal and state |laws and regul ati ons.
(3) In addition, for all loans nmade by the licensee that are

secured by a lien on real property, the |licensee nust provide to the
borrower an estinmate of the annual percentage rate on the |oan and a
di scl osure of whether or not the loan contains a prepaynent penalty
within three days of receipt of a loan application. The annual
percentage rate must be calculated in conpliance with the truth in
| ending act, 15 U.S.C. Sec. 1601 and regulation Z, 12 CF.R Sec. 226.
If a licensee provides the borrower with a disclosure in conpliance
with the requirenments of the truth in Il ending act within three business
days of receipt of a loan application, then the |icensee has conplied
with this subsection. If the director determnes that the federa
government has required a disclosure that substantially neets the
objectives of this subsection, then the director my nmake a
determnation by rule that conpliance wth this federal disclosure
requi renent constitutes conpliance with this subsection.

(4) A licensee that charges fees that benefit the |icensee, and
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1 gives the borrower a good faith estinate of those fees, may not charge

2 an anpunt for those fees at settlenent that exceeds the good faith
3 estimate by nore than ten percent.

--- END ---
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